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Abstract
There is a long history to regulation in Ghana, dating back to the colonial days when the regulation of mining land was perceived to be a tool used by the colonial government to protect large mining concessionaires from the intrusive activities of indigenous small scale and informal mining operations. Throughout the long period beginning from the 1960s to the early 1980s, when the state controlled most formal economic activities, the issue of regulation was taken for granted as the state developed only minimal structures for the purpose of regulating the interaction among different economic agents, without interfering too much with old regulations.
Since economic reforms began in 1983, however, there has been a significant movement towards the establishment of formal regulations intended to ensure that the withdrawal of the state from the production of basic goods and services did not result in new private monopolies that exploited their market positions, particularly against the poor. The political liberalization that later accompanied economic reforms, was also used to entrench the development of regulatory institutions and policies, particularly with respect to the exploitation of natural resources. A new culture appears to have been developed where consumers increasingly see regulation as essential to the enhancement of livelihoods in a liberal economy. This is reflected by the increasing civil society consciousness and activism, despite the obvious weakness of organized consumer groups. But while the need for regulation is now widely accepted, the role that donors played, through the attachment of conditions to various aid packages in ensuring that regulatory bodies were created, cannot be overemphasized. Thus the creation of regulatory agencies was as much the outcome of donor pressures as it was a 'natural' consequence of the new liberal environment.
The result of these influences, however, is that the approach to regulation of many economic activities, is fairly standard, i.e., the development of a level playing field for all actors, without taking into account the capacity of the different actors to play on that level field. Regulation is used to remove policy bottlenecks to effective competition but not the structural ones. Regulation is intended to bridge informational gaps between different economic agents, but the gaps are often wider than can be feasibly bridged by the agencies. Regulation is not yet widely used to strengthen weak institutions through economic incentives, as in the financial sector, for example.
Regulation is carried out through a large number of new regulatory agencies, required by the constitution. The agencies are often fairly independent from the various arms of government, but sometimes have to rely on government ministries for logistical support. Their major problems are indeed large ly logistical, as they struggle with inadequate human and financial resources. In sum, many observers see the regulatory environment as still developing, with fairly solid laws and clear enforcement mechanisms, but weakened by the
INTRODUCTION
Ghana has pursued macroeconomic and institutional reforms for the best part of the last twenty years. The reforms, which are basically for the development of a stronger market economy, have not only changed the nature of government economic policies, but have incorporated into them the design of regulation and institutional strengthening at all stages. The introduction of what is perceived to be more effective regulation is premised on the idea that as the public sector withdraws from the direct production of goods and services, the private sector that replaces it will require some regulation and supervision to ensure that it functions in the interest of the wider public. One thus finds new regulatory arrangements in many of the major areas where new economic agents have taken over activities previously carried out by the public sector. But beyond that, areas that were hitherto unregulated have recently come in for some action towards regulation. This is first, a consequence of the fact government is required to do so under the new go vernance arrangements and in particular the constitution, and secondly a consequence of greater demand by donors as increasing use is made of aid for those activities. Indeed, the new constitution of 1992 requires the regulation of the usage of all natural resources.
Some of the prominent new areas for regulation following restructuring are the water, electricity and telecommunications sectors. Similarly, new regulatory arrangements have been instituted for the financial sector following major reforms. In the area of production, government has pulled back extensively its direct involvement in the manufacturing and agricultural sectors and has sought to encourage a more extensive private sector participation, at both the small-scale and large-scale ends of the hierarchy of enterprises. Thus, for example, the muchexpanded role of the private sector in the management of forest resources has led to a considerable expansion of the capacity of the regulatory infrastructure for the forests, taking into account the necessary environmental considerations that need to be made at the same time as rapid economic growth using forest resources is considered essential. While these have happened, the form that regulation for enterprise development takes is far less clear-cut and its objectives appear to be less appreciated. But, besides the utilities, this is where considerable interest for many consumers and producers lies.
The institutions vary somewhat in their mandate and structures. For example, while in the urban water, energy and telecommunications sectors new high profile independent commissions and authorities have been recently set up the financial sector is still largely regulated by the central bank. The creation of the stock exchange also led to the setting up of a Securities
Exchanges Commission. The provision of rural water has been decentralized in the reform process and overseen by a separate agency from the urban water management arrangements.
In the area of small enterprises, the old national board continues to oversee policy development with a regulatory role not well defined.
Besides the utilities and finance, regulation in other markets in Ghana is far less well orga nized. In the labour market for example, the issue of regulation is handled by a myriad of institutions with responsibilities for wages, standards, training, productivity, etc, with very little coordination. The land market is certainly perceived to be unregulated as different organizations handle land matters without any oversight over the sale and purchase of land. The focus of public attention is currently on the documentation of ownership.
While the numbers of institutions for regulating specific economic activities have increased in the last decade, there are hardly any studies that suggest that the problems of producers and consumers as they interact on the market have been lessened. On the contrary, probably as a result of the much more liberal political environment, the growing extent to which consumers articulate problems in relation to the production and delivery of various goods and services, following economic liberalization, suggests that the new institutions probably now have their work cut out for them, and that the regulatory environment in Ghana is only now beginning to tackle many of the issues thrown up by liberalization, particularly the divestiture of state assets and functions.
The areas in which regulation has been most expected to lead to greater competition in the delivery of goods and services have been the financial markets and the utilities markets. In the fina ncial markets, less direct but effective ways of regulation were expected to focus on the costs of the institutions, removing obstacles to entry into the markets and reducing risks associated with information which would the make the market more competitive. Similarly, in the utilities markets, following the withdrawal of the public sector from a number of areas and the relaxation of the low caps on prices, the sectors were expected to become increasingly competitive. New participants with better resources were expected in the sector as the environment was created for the negotiation of higher prices with other stakeholders.
This paper discusses the development of the institutional and policy framework for regulation and competition in Ghana over the last ten years in response to the liberalization of the economy in most sectors. Its objective is to highlight the different types of institutions and policies being employed to develop a level playing field for economic agents as they interact among themselves and also with consumers. In discussing the history of regulation over a longer period, it shows that while the professed goals have always been the creation of the level playing field, regulation has sometimes been also perceived as a tool for directing the involvement of distinct socio-economic groups in the economy.
The paper first discusses the legal framework for regulation in section 2 with attention on the general governance structure and how it impacts on the choice of regulatory approaches. Section 3 highlights major institutions that have been put in place by government for the purpose of regulating different economic activities in the last decade. In section 4, the paper discusses the policy setting with a focus on how policies are used to address the issue of competing interests and management of production resources and processes through the regulatory institutions. Section 5 is devoted to looking at the broader picture of how the regulatory bodies are coordinated, while section 6 discusses various influences on the functioning of regulatory bodies. Section 7 concludes the paper. It is important to note that, while many areas of economic life in Ghana are now regulated by distinct institutions, the paper will discuss regulation in more general terms and introduce the separate institutions when necessary to underscore a particular aspect of the development of regulation policies and institutions.
THE LEGAL FRAMEWORK FOR REGULATION IN GHANA
As earlier indicated, the more prominent role that regulatory agencies play in Ghanaian economic management today is linked first to the pursuit of liberal economic reforms and then to the adoption of a more open political system in which governance issues attract greater discussion and interest. It is important to underscore the fact that the new interest in the freedoms of economic agents has influenced considerably choices made in fashio ning the system of governance. The need for institutions to be created with oversight responsibilities for the actions of economic agents, and independent of the central arms of government has been a major facet of the new legal framework. We discuss below briefly how the current constitutional system has evolved and the way it is used to ensure accountability in the markets.
The Evolution of the Constitutional System and Economic Reforms
It is interesting to observe that Ghana began its economic reforms in 1983 under an authoritarian regime that had been put in place by the military. The Provisional National Defence Council (PNDC) was a regime that was not answerable to any other political structures. The path to reform began with a coalition of young radical ideologues who appeared more interested in the political outcomes related to development issues than in the economic processes.
The issues of distribution were considered more important than production and growth. They believed that the poor economic situation was a simple outcome of corruption that was related to incompetence; and that once the issues of equity were resolved through the institution of sanctions for wrong doing the situation could be resolved. In the interim, aid from sympathetic governments would ensure that the institutions to fight corruption would be erected and made functional, while taking care of the immediate material needs of Ghanaians.
As the control regime failed to work, the need for economic reform became even more urgent. Working together with the World Bank and IMF led to the liberal policies that have characterized the economy since then. The increased flow of resources in the mid-1980s that accompanied the new policies led to an expansion of the economy and saw many more economic agents getting involved. With the increased level of economic activity and associated economic independence for various agents, the sense of empowerment that evolved was one that appeared incompatible with the authoritarian political structures. In a sense, economic liberalization and diversification were perceived to be increasingly incompatible with autocratic rule. As private investment continued to elude Ghana's quest for development, various explanations for that cont inued to attach importance to the uncertainty involved in dealing with a government that could not guarantee individual freedoms (Aryeetey 1994 ). There were many that questioned the legitimacy of the reform process in the absence political legitimacy (Ninsin 1991) .
But aside from the need to legitimise the regime in order to attract private investment, there were other pressures on government to search for a more inclusive arrangement for development, particularly as it had committed itself earlier to a decentralized form of government that facilitated rural development. Coupled with this was the external pressure that came in the wake of the collapse of the Soviet Union and the eastern bloc for political reforms that would lead to democratic governance (Afari-Gyan 1995) . Thus, by 1991 the government could afford to set in motion the processes that would lead to the preparation and adoption of a constitution, and eventually to the democratic election of a government in 1992.
The current constitution of Ghana is often described as a mixture of the American and French constitutions, with a smattering of principles enshrined in the British style of government. It provides for a unitary state in which the executive, the unicameral legislature and the judic iary share the powers of government. While providing for the independence of each these arms of government, the constitution also enjoins the executive president to ensure that a majority of ministers are members of the elected parliament; a move designed to achieve significant collaboration between the two arms. The constitution sets up several institutions and offices and guarantees their independence to perform their functions freely without being encumbered by government. They are made distinct from government departments that are associated with particular organs of government under the control of the executive. An example of such is the Electoral Commission.
The development of a system of checks and balances underlies the principles of the constitution. Aside from setting up institutions that are not under the control of government, the constitution provides for the appointment of certain public officers by parliament in order to protect those from possible excesses of the executive. These include justices of the Supreme Court, ministers and deputy ministers of state and a vice-president nominated by a former vice president who has assumed office of president. It would appear that from its structure and resources that while parliament has the authority to initiate bills, most bills would come to it as initiatives of the executive to which it responds by making modifications or improvements.
The constitution seeks to guide the government of Ghana on how it should rule the country.
Indeed this is what drives the inclusion of a "directive principles of state policy" to guide Ghanaian governments as they pursue social and economic activities for development. These basically indicate what the state's development obligations towards the people of Ghana are, within the resource constraints of the country. They provide for political objectives including the promotion of democracy and the avoidance of abuse of power and corruption, economic objectives that suggest a need for equity in the use of national resources, social objectives which seek to guarantee freedom, justice, probity and accountability, educational objectives which seek to guarantee all Ghanaians free education at all levels, and cultural objectives which seek to promote customary and cultural values that are judged useful for a developing society. The directive principles serve only as a guide and are therefore not legally enforceable.
The operation of a constitutional government has been effective for ten years. It first saw the National Democratic Congress (NDC) led by Jerry Rawlings hold power for eight years. In
December 2000, for the first time in Ghana's history, an elected government lost elections and had to hand over power to another elected government. It is important to emphasize, however, the fact that the expected relationships between the executive and the legislature have had their ups and downs. The Rawlings government never stopped showing its disdain for the parliamentary processes that were supposed to oversee public expenditure programs and the raising of revenue from both domestic and foreign sources. It always considered long-winded debates about government programs and their financing a luxury. This was not surprising considering the culture of quick-action that prevailed in the technocratic system of governance that had earlier prevailed in the early reform years. Aryeetey and Cox (1997) reported that some donors also believed that the process of economic reform had been slowed down as a result of the introduction of democratic rule and other new institutions. Increasingly, however, the quality of parliame ntary debates is improving, especially as they affect the activities of different economic agents, and hence improving the length of time required to pass bills. Also, the different arms of government are perceived to be beginning to understand and appreciate their roles under democratic governance.
Legal Forms for Governing Regulation
One area in which the constitution is particular about is the issue of equal access to natural resources. This is why it requires the creation of regulatory bodies that would focus on jud icious use and equity. An example is the requirement for a Lands Commission and a Minerals Commission, among others, and their empowerment to deal with the relevant sectoral issues.
The constitution provides for parliament to make laws by passing bills that seek to direct or redirect general courses of action in a manner not adequately dealt with by existing law. It is this power that has seen parliament pass a number of bills aimed at regulating economic or business activity in the wider public interest An example of such laws is the bill that received presidential assent to become the Environmental Protection Agency Act (490) and then set up the agency, as well as Act (538) setting up the Public Utilities Regulatory Commission 1997
and Act (541) for the Energy Commission.
The laws for creating the regulatory agencies are quite similar in structure, with a little variation in content to suit the relevant sector. In the law that set up the Public Utilities Regulatory Commission (PURC), Act 538 is presented in five parts. The first part deals with the establishment and functions of a Public Utilities Regulatory Commission. The second is devoted to "provision of service and rates" for public utilities. Complaints and enforcement of the decisions of the commission are provided for in part three. Part four makes administration and financial provisions for the commission, while the final part (5) defines what constitute offences and the pena lties for them under that Act, as well as other miscellaneous provisions.
The Act setting up the Energy Commission is structured only a little differently. In its first part, the establishment and functions of the Commission are provided for. This is followed in part two with general provisions on licenses and in part three with edicts on "transmission, wholesale supply and distribution of electricity and natural gas". Part four of Act 541 makes special provisions relating to petroleum products and part five establishes the "energy fund".
Provision is made for administration and financial and miscellaneous matters in part six. 
Legal Mechanisms of Implementation, Arbitration and Enforcement
The various acts put in place for the regulation of various economic agents provide for specific means to be applied in implementing those regulations. The regulation on public utilities is probably the most illustrative of how the legal mechanisms work. Typically, in the case of public utilities, the act enjoins the utility provider to a. maintain its equipment and property used in the provision of the service in such condition as to enable it to effectively provide the service;
b. make such reasonable effort as may be necessary to provide to the public service that is safe, adequate, efficient, reasonable and non-discriminatory; and c. make such repairs, changes, extensions and improvements in or to the service as may be necessary or proper for the efficient delivery of the service to the consumer.
After requiring providers to achieve the above outcomes, the regulatory body (PURC) is then empowered as follows: "Where the Commission discovers on its own or upon a complaint that the service provided by a public utility is not in accordance (with the above requirement), the Commission shall in writing direct the provision of the adequate or reasonable service that should be provided by the public utility and may include such other directions as to secure compliance with (the requirements above).
The act on public utilities empowers the regulatory bodies to seek compensation for a consumer if necessary, pressure the utility to employ technology that improves service delivery and/or reduce cost for the consumer over a reasonable time period. PURC is required to monitor standards of performance by public utilities. The act further requires that whenever a public utility enters into an agreement with any body corporate the agreement be complied with as entered into in the agreement. There are also provisions on refusal to provide service which do not permit any public utility to refuse to serve any body except with the permission of the Commission, guidelines for fixing rates and demanding payments with the approval only of the Commission, cost of production, etc. Public utilities are required to make all rates charged by them public by publishing these.
The regulatory body is required to put in place a procedure for the lodging of complaints by the public and also to investigate all of these except it is of the opinion that the complaint "is trivial, frivolous, vexatious or not made in good faith".
Enforcement of decisions of the Commission may be done through the courts. The law specifies that "Where the Commission, whether before or after any investigation, makes any decision or gives any direction, requiring any person to do or desist from doing any act, and there is failure on the part of this person to comply with the decision or direction, within a specified period, if any, or within a reasonable time, the Commission may apply to the High Court for the enforcement of the decision or direction". It is the case that for all the regulatory bodies, the enforcement of their decisions or directives is through the courts. Considering the overburdened nature of the judicial system, the time dimension of issue of legal enforcement of such decisions becomes very crucial. As we will see in the next section where there is a discussion of an actual case, time can be a major problem. An explanation for the absence of a 'hard-nosed' approach to regulation of public utilities is the fact that the regulatory body considers itself to be still developing the standards that have to be applied by the utilities in their dealings with consumers, taking into account the socioeconomic circumstances of all parties. With the standards not yet fully in place, the strategy is to reduce arbitrariness in enforcement. The same appears to apply to the Energy Commission as well as the Environmental Protection Agency.
Significant Legal Cases or Determinations
One of the most interesting cases of the legal system being used by a consumer in order to assert his rights and enforce a contract to deliver a service has been the case of Hasnem Enterprises Ltd (Plaintiffs) vs. Electricity Corporation of Ghana (Defendants), which happened before a regulatory body was put in place for the utilities. In the original case, the plaintiffs sued the defendants for negligence resulting in damage to equipment used at the premises of the plaintiff for business in 1981. This was after a break in an underground cable belonging to the defendants and delivering electricity to the premises of the plaintiffs caused damage to plaintiff's equipment. The break occurred outside of the premises of the plaintiff. The High
Court threw out the case. The judge found that the plaintiffs had not established a case of negligence against the defendants despite the application of the notion that negligence did not have to be proven so long as it could be reasonably established that the absence of action on their part on property belonging to them was the cause of the damage to plaintiff's equipment. Upon appeal at a higher court in 1996, the decision of the lower court was upheld.
Plaintiff continued with a further appeal to the Supreme Court, which decided in his favour in January 1998, overturning the decisions of the two lower courts.
The most interesting aspect of the Supreme Court decision is the way it is widely perceived to have opened the way for holding utility companies and other service organizations liable for negligence leading to loss of income. The Court ruled that the defendants knew from evidence available that there were technical problems with power supply in the area that plaintiff operated from, but failed to take corrective action. The defendants also knew what the possible consequences of such problems could be for users and yet took no action. They therefore found defendants liable for damages and ordered payment.
From a different perspective, another interesting case, supposedly for the protection of the consumer, arises from the legal suit between Accra Brewery Ltd. and Guinness Ghana Ltd.
This was an application brought by the plaintiff (Accra Brewery Ltd) seeking an order of interim injunction to restrain the defendant (Guinness Ghana Ltd) from entering into or in any other way enforcing an agreement entitled "Guinness means profit" with outlet owners of the plaintiff 1 . In the supporting affidavit, the plaintiffs claimed that they produced products, namely Club Super Stout, Club Dark Beer and Castle Milk Stout, which competed with the product of the defendant, i.e., Guinness Foreign Extra Stout. They contended that the defe ndant had entered into an agreement with a number of their common retailers through a monetary inducement, which obliged them to stock only the defendant's products and to put up only advertisements from the defendant. They argued that, as a result of the agreement, the retailers refused to stock the plaintiff's products and had refused to sell the plaintiff's products. The plaintiff further argued that the defendant's actions were unlawful by inducing their mutual customers to break their contracts with the plaintiff. It was further argued by the plaintiff that "the conduct of the defendant (was) preventing the Ghanaian public from exe rcising its freedom to choose any alcoholic or non-alcoholic beverages in drinking bars or other authorized places where the plaintiff's and defendant's products (were) sold". A further argument by the plaintiff was that "the defendant's act of inducement contravene(d) the tenets of social and economic liberty and prosperity, particularly the liberty of the individual to trade with whom he pleases and the prosperity of the nation by the expansion of the total vo lume of trade". The plaintiff contended that he had lost substantial income as a consequence of the activity of the defendant.
In this case the judge ruled against the plaintiff arguing that there was no indication of the defendant seeking to create a monopoly. He said there was no evidence that the defendant by his action was seeking to prevent customers from buying a similar product more cheaply from elsewhere. This was so since the products had the same sale price that was determined by agreement among the producers and that consumers were free to choose which outlets they would buy from. He also contended that there was no evidence that the defendant's market share had risen as a consequence of the agreement. With respect to the public interest issues, the judged ruled that there was no evidence that the public interest was likely to suffer as a result of the agreement between the defendant and selected retailers since consumers still had a choice.
Considering that this second case came up shortly before the law on "protection against unfair competition" (Act 589) was enacted, it is difficult to tell how the case might have gone had it been brought a year later. While the law on unfair competition is quite specific on the grounds under which such unfair competition may occur, it also has the umbrella clause that "any act or practice in the course of industrial or commercial activities that is contrary to honest practices constitutes an act of unfair competition". It is certainly not clear how a judge
would have determined what constituted or did not constitute ho nest practice in this instance.
It is interesting that despite the fact that the new constitutional and democratic arrangements have strengthened the hand of consumers and other economic agents enormously, the number of suits or legal cases brought up in relation to consumer rights and unfair competition remains insignificant 2 . This may be attributed to a number of factors including a general apathy in relation to legal matters. Another possible explanation is the fact that the financial costs of litigation tend to be beyond most economic agents, who tend to seek informal solutions to their grievances.
Precise Methods for Profit or Price Regulation
Currently, issues of regulation and competition for many of the new regulatory bodies tend to focus much less on profits and prices than on other aspects of public interest. The regulatory bodies that are directly involved in setting prices or regulating the profits of service producers are the Public Utilities Regulatory Commission (PURC) (for water and electricity) and National Communications Authority (NCA) for telephones. They are required to do so by law.
In the act setting up the PURC, it is required that a public utility must file a proposal for at least 60 days prior to the commencement of a new service or the effective date of new tariffs.
These proposals have to be published widely in the mass media. The Commission is enjoined to take reactions to these proposals in written form or from representations made at public hearings for tariff review considerations. After the Commission arrives at decisions following consultations with providers and consumers in this manner, these are published in the Gazette.
The law requires that in negotiating tariffs, the PURC take into account a. consumer interest;
c. the cost of production of the service; and d. assurance of the financial integrity of the public utility;
e. economic development of the country;
f. best use of natural resources;
g. uniformity of prices throughout the country;
h. competition among utility companies.
In particular the Commission must determine whether costs provided by public utility providers are justified.
In pursuit of the above outcomes PURC prepared guidelines for setting electricity tariffs in 1998, applying a price cap regulation approach PURC has determined that the following considerations are important in arriving at rates:
1. fair apportionment of total cost of supply to various classes of consumers and provision of a certain minimum level if service at an "affordable" price to residential customers who may not be able to pay the full cost;
2. appropriate rate of return on investments to satisfy the interests of investors in the national interconnected system; 3. setting of bulk supply tariff to ensure that distribution facilities procure at least cost from wholesale power suppliers, electricity for distribution and retail to regulated customers;
4. setting of transmission service charge to ensure economically efficient, reliable and secure operation of the transmission system by the electricity transmission utility;
5. setting of distribution service charge to ensure economically efficient, reliable and secure operation of the distribution system by distribution utilities;
6. provision of adequate revenue to ensure financial viability of the power utilities;
7. allowance for "special rates" for priority consumers whose activities may enhance economic development.
Based on the above considerations, PURC has also worked out charges for the utility buying power wholesale from the generation agent, in this case Volta River Authority, and distrib ution service charges to be paid by consumers. For the purpose of computing the bulk genera-tion charge, PURC has indicated that, "a two-component tariff shall represent the price of capacity and energy that distribution utilities purchase from the spot market as follows:
1. a capacity charge that shall be set at a value equal to the investment annuity plus the fixed operating and maintenance costs for developing a single cycle gas turbine for peaking capacity required in the national interconnected system; and 2. an energy charge derived from the expected short-run marginal costs of supplying energy in the national interconnected system, based on a 12-month forward simulation economic merit order dispatch of all generation facilities in the national interconnected system.
Each year (VRA) shall compute for the PURC a levelised energy charge that shall apply for electricity purchases from the spot market. The levelised energy charge shall be adjusted in June and December each year, taking into account annual hydrology of the reservoir for VRA's hydroelectricity facility at Akosombo. To this is added the transmission charges and the distribution charges. The distribution service charge consists of standard distribution losses of power and energy, standard investment, maintenance and operation costs, costs associated with the user, independent from his demand for power and energy. To this is factored annually average inflation (CPI), a productivity factor (G) set by PURC, a quality of service penalty/reward (QSP) set by PURC and a cost of capital adjustment factor (CCAF) set by PURC. Thus the distribution service charge (DSC) is derived as DSC = Annuity * (1+ CCAF) + O&M*(1+CPI-G) +QSP Distribution System Max Demand.
The total expenses of a utility company are distributed among different user categories on the basis of the actual costs incurred by the distribution company in providing the service, and the distribution service expenses are allocated to each class of customers as energy or demand related costs on the basis of their contribution to coincident peak demand.
In the case of water, PURC uses a modified approach but with the same principles. In this case, the tariff will be structured taking into account projections of sales volumes, the number of customers in each tariff class, and PURC expectations of the overall efficiency of water delivered to water supplied. PURC will also take into account the Government of Ghana water sector policy in balancing tariffs between different classes of customers.
It is important to emphasize the fact that due to difficulties in determining acceptable and practical operating standards under prevailing institutional and environmental circumstances, rates are set largely as an outcome of an iterative process that takes into account largely material on costs provided by the utilities with far less room for independent assessments of these by PURC.
Other Legal Requirements Relating to Quality of Service
The acts establishing various regulatory bodies make clear what the environment for producing and delivering the output should be like. For example, Act 541, which sets up the Energy Commission, requires the Commission to work together with the PURC to develop standards of performance for the supply, distribution and sale of electricity or natural gas to customers by licensed public utilities. The standards include voltage stability, maximum number of scheduled and unscheduled outages, number and duration of load shedding periods, and metering. The law provides for the payment of compensation where the utility fails to satisfy standards set by the regulatory body.
But, as earlier indicated, the regulatory bodies may, for example, find it difficult to specify the maximum number of power outages when it is obvious that the capital required by the electricity utility for improving its service has not been made available to it as the sector undergoes restructuring in the hope of privatisation.
INSTITUTIONAL FRAMEWORK
After a decade of trying to improve the conditions for the regulation of various resources, it is
still not clear what the overall goal of regulation in Ghana is. While it may be argued that regulation is intended to achieve a level playing field for businesses as they engage in their lawful economic activities, producing goods and services for the public, there is also the perception that regulation has sometimes been used as an instrument for ensuring that specific powerful groups are able to protect themselves and their economic interests. There are certainly elements of both in the way regulation institutions have grown with time. It is important to emphasize, however, the fact that for the new regulatory institutions, where appropriate, the law enjoins them "to promote fair competition in the sector".
The Evolution of Regulation and Competition Institutions in Ghana
The idea of having in place a regulatory body that oversees the functioning of any number of economic agents as they produce and deliver services has certainly seen considerable evolution over time in Ghana. The earliest cases of regulation may be linked to the colonial go vernments early attempts to regulate the influx of mining capital in what was then the Gold Coast. Bentsi-Enchill (1986) has documented extensively the rapid growth of mining activity involving both indigenous miners and foreign mining concerns in the latter part of the 19 th century. As the mining companies entered into contractual agreements with local chiefs for land concessions, this often alienated local interests in terms of use rights. The initial opposition of the colonial go vernment to the rapid growth of concessions to mining companies soon gave way to active support for it. The terms of concessions were such that they literally gave away the land for very little to the concessionaires. Soon Ghanaian small miners began to work on the concessions granted by chiefs to the foreign companies, usually in areas not yet being mined by the mining companies. Sometimes this was with the approval of the mining company for a fee or for a share of the produce. At other times this was considered an interference with legal contracts. The growing confusion surrounding how such concessions were issued and managed by chiefs finally led the colonial government to issue the 1900 Concessions Ordinance. This Ordinance made it clear that no byelaws made under the Native Jurisdiction Ordinance could interfere with the terms of a validated concession. What many analysts see as the end-result of this ordinance was not only an attempt to bring some discipline into the mining and land industry by the colonial government, but more an attempt to protect foreign capital that was using its influence to alienate local people from their natural resources. Indeed, the different mining regulations that have come into being since the colonial days have largely been seen as an attempt to protect large foreign interests against small indigenous interests and not necessarily for fostering competition (Bentsi-Enchill 1986).
In post-colonial Ghana, the regulation of the financial market by the central bank was institutionalised early with its creation in 1958. But here, regulation was used as an instrument to protect local interests against perceived foreign exploitation through the segme ntation of the market and the reservation of different parts for different user groups (Aryeetey et.al 1992) .
This is what led to the creation of different development banks for different sectors by the government. (310) to operate as a public monopoly. The mandate of the erstwhile GWSC was to provide, distribute, and conserve water for domestic and industrial purposes, provide sewerage services, and cause its affairs to be managed to ensure its revenues are equal to or greater than its outgoings. While no specific regulatory body was appointed to oversee its functions, by making the Ministry of Works and Housing responsible for its operations, it was implied that the ministry would 'regulate' it. This meant that tariffs had to be approved by the ministry before they could be applied, and this was obviously done with great reluctance and significant political considerations. There were no standards imposed on the delivery of the services assigned to the corporation.
Indeed the reality of government ministries overseeing the production and delivery of goods and services prevailed throughout the period of active state involvement in such production and delivery. Thus the Electricity Corporation of Ghana also became the public monopolist providing power under the supervision of the Ministry of Fuel and Power, while the mining companies, private and state-owned, were supervised by the Department of Mines on behalf of the Ministry of Mines and Energy at one time. The Ministry of Industries (now Trade and Industry) for a long time was respons ible for supervising the operations of the large number of state-owned enterprises that produced anything, from shoes to toilet paper.
Supervision of SOEs by ministries often entailed ministerial representation on the boards of the corporations, where such representatives became the organs of contact between government and these semi-autonomous institutions. There were no such contacts between consumers and the service deliverers. The absence of consumers may be attributed to the fact that there was never a serious organization of consumers for various goods and services, until recently. There are countless anecdotes of how lowly paid civil servants sitting on the boards simply lost their oversight function as they became co-opted by the SOEs as their agents in getting additional public assistance in matters of subsidies, capitalization, etc. in return for significant financial rewards.
Increasing awareness of the need to introduce some direct regulation into the manner in which institutions functioned and delivered outputs began with the creation of the Ghana Standards Board in the middle of the 1970s for quality control and the Prices and Incomes
Board to ensure that the pricing of various goods and services was 'reasonable' taking into account projected government revenues. No institution was concerned with environmental issues until the Environmental Protection Council was set up in 1982. As indicated earlier, the new era of regulation starting in the 1990s came with the liberalization of the economy and growing multiplicity of service deliverers. The realization that government ministries and departments with many other administrative functions were not the most appropriate instit utions for regulation has led to the new era of independent regulatory institutions 3 .
Institutional System Governing Regulation and Competition Issues
There is an arrangement whereby the production and distribution of many goods and services are undertaken by different types of agents, some in the public sector and others in the private At the same time, however, the constitution of Ghana makes provision for a decentralized local government system, which requires that all public departments operating in any administrative district report to the representative District Assembly, which is supposed to be responsible for their activities in the district. In effect, each of the decentralized public service departments is responsible to both a nationa l ministry and the local government structure. The essence of decentralization is basically to allow for representatives of users of the services to have an input into how such publicly provided services are derived. The District Assembly system has thus become the main rallying point for consumer input into public service delivery, particularly in rural communities.
There are public services that are not necessarily provided by any single department, but which have become community issues. One such is the provision of rural water and sanit ation. There is a Community Water and Sanitation Agency responsible for assisting and coordinating the provision of water and sanitation services in rural communities using community management approaches. So while district assemblies assume part of the financial respons ibility for the provision of water in towns and villages, with the communities also sharing in that responsibility, the agency provides technical support for the development and installation of rural water systems. The agency reports to the Ministry of Works and Housing and liases with the local government bodies.
As indicated earlier, with the privatisation of a number of state-owned enterprises, beginning in the second half of the 1980s, the regulation of these has been transferred from the ministries that supervised those entities to an assortment of new bodies. The first stage in the changes to how they were regulated came with the setting up of a State Enterprises Commission as an oversight body, a func tion taken away from the Ministry of Trade and Industry.
For the privatisation exercise, an independent Divestiture Implementation Committee was put in place to prepare SOEs for eventual divestiture.
It is important to note that as the partial privatisation of a number of services, including telecommunications, public transport, news media, etc. began, the use of the independent commissions (listed earlier) to regulate them also emerged. Thus, for example, the National missions (listed earlier) to regulate them also emerged. Thus, for example, the National Communications Authority (NCA) was set up in 1996 under Act 524 with the following objectives:
1. to ensure that there are provided throughout Ghana as far as practicable such communications services as are reasonably necessary to satisfy demand for the services; 2. to ensure that communications systems operators achieve the highest level of efficiency in the provision of communications services and are responsive to customer and community needs; 
Chart 1: Institutional Arrangements for Regulation
Autonomy of Regulatory Bodies
Most of the independent regulatory commissions set up in the last decade have a responsibility to "advise the Minister (responsible for the sector) on policy formulation and development strategies for the (sector or industry)". The fact that they are required to take from a minister "such directions of a general character as appear to him to be required in the public interest relating to the discharge of the functions of the (regulatory body)" is not limited to just a small group of them, as most of the regulatory commissions have such a clause in the act setting them up. Thus, while they are shielded from the daily intrusions of civil servants and the ministerial system in the way they are managed, the degree of autonomy they enjoy is only partial. It is not obvious what "directions of a general character" may mean in some instances and could therefore be subject to abuse. But the commissions have access to parliament and can seek protection from such abuse through other guarantees embedded in the constitution The role of the council of state is intended to make it more difficult to change the governor in the middle of his/her term. In regulating banks, the law gives Bank of Ghana the authority to apply any tools or instruments of control in the event of unusual movements in money supply and prices. The law also limits government borrowing from the central bank to no more than 10% of the total tax revenue of the previous year. These are all intended to ensure that Ghanaian consumers and investors are protected from excesses in the behaviour of government and banks.
Inter-Agency Relationships and Divisions of Responsibilities
The laws that govern the functioning of regulatory bodies provide sufficiently for them to The relationship between the regulatory agencies and the local government system is expected to be one of mutual cooperation. The agencies carry out their mandates in various areas without necessarily having offices in those areas. They interact with the relevant public departments that operate under the district assemblies to carry out their functions, without necessarily being responsible to those assemblies. There are often complaints that the regulatory agencies do not function effectively outside Accra in view of their poor logistical preparation.
Financing and Staffing of Regulatory Bodies
Regulatory bodies are generally provided for in annual government budgets with a regular subvention. Thus, like all public institutions receiving a subvention, they are required to submit a budget annually to the Ministry of Finance. Allocations to them are made in the national budget, which is then submitted to parliament for approval.
But again, like all public institutions, such regular subventions tend to be largely inadequate, often covering less than 70% of the budgeted expenditures of the institutions. Thus, despite the fact that it is stated in Act 490 setting up the Environmental Protection Agency that "Parliament shall annually provide to the Agency such sums of money as may be necessary for the efficient discharge of its functions under this Act", the Agency has indicated in several reports the inadequacy of its finances. For the PURC, Act 538 makes provision for it to add to the government subvention through loans granted to the Commission, any monies accruing to the Commission in the course of the performance of its lawful functions, and grants. The legal provisions made for funding indeed vary considerably as the law for the Ghana Investments Promotion Centre suggest that the Centre "may levy such fees and charges for its services as may be determined by the Board". The Centre is also empowered "with the approval of the Board (to) invest as it considers fit any monies not required for immediate use".
In practice, the bodies have had difficulty meeting their financial requirements. The Public Utilities Regulatory Commission noted in its second annual report (1999) that "funding constraints still remain a problem due to the rather arbitrary ceiling imposed on the Commission's budget proposals submitted to government for approval. Inevitably, the budget fell short of what was required to sustain the Commission's programs". In the 2000 report, it appeared that the situation did not improve as they again observed financial difficulties.
Interestingly, PURC has responded to the financial difficulties by proposing to government the option of obtaining funds from the utilities as a charge for regulatory costs. Government has indicated a willingness to consider it and is currently discussing the proposal with the utility companies who appear to have no difficulty with it. The idea of having a regulatory charge as a major source of funding is seen by PURC as a major step in securing its financial independence, regarded as a major step in ensuring full independence to pursue its mandate.
The governing bodies of the regulatory bodies are free to hire and fire personnel of the institutions with the exception of the chief executives who are appointed by the President. For many of them, the financial difficulties that they face imply that their ability to hire staff for their various functions is constrained. PURC has indicated that it began work in 1997 with four professional and six support staff. The staffing situation has only improved marginally as it still has over 30% of vacancies still unfilled in the professional categories. Aside from funding constraints, the inability to fill those vacancies is worsened by the limited space in the rented premises. It has vacancies for Energy analysts, water analysts and legal officers.
Codes, Guidelines on Public Interest
The main source of inducement to officials of the regulatory bodies to respond to public interest considerations comes from the growing public awareness of the obligations of public institutions and other service deliverers. A lot of that growing awareness was first kindled, ironically, in the early days of the Rawlings' 'revolution' when "probity and accountability" became buzzwords generally used to justify the need for the military intervention to save the masses. Groups of people came together to question the actions and behaviour of public servants and agencies. Ironically, as the regime began to tighten its grip on civil institutions in order to contain any opposition to liberal economic reforms, a lot of that enthusiasm to pursue the public interest actively was lost.
But as the changes in governance structures began to take shape, Ghanaians once again found 'their voices' and began to articulate quite loudly their views and expectations of all manner of public institutions. A lot of that enthusiasm is amply reflected in the constitution, earlier discussed, where the state's obligations towards people are clearly spelt out.
Also with the new growth of the mass media, duly reflected in the number of private newspapers and radio stations, public views on most issues of interest to consumers are loudly expressed. There is indeed hardly a day whe n no one calls a radio station to express dissatisfaction with water services, power services, telecommunications, roads, health, education, etc. in specific areas, often urban.
The new pressure has been more formally expressed in the clauses dealing with compliance in the legal documents of regulatory agencies. In all the acts, provision is made for the public to make representations to the regulatory agency in a manner that obliges the agency to receive complaints. The agencies are then required by law to show within specified periods what actions they have taken on them. As much as possible, the procedure for filing complaints must be widely publicized and the process of examining or assessing them made as transparent as possible. Thus, for example, PURC is obliged to have a Consumer Services
Committee. The laws also provide for the enforcement of decisions taken by the agencies.
Thus, Act 524 for the National Communications Authority empowers the authority to issue licenses to communications systems operators and provides for penalties enforceable through the courts. The main tool for giving effect to the regulatory functions of agencies is the power of the agencies to cause legislative instruments to be drawn up, either through a ministry or on their own authority.
Forms of Accountability
As indicated earlier, while the structure of most of the regulatory bodies is that they are associated in a supervisory relationship with a minister, the extent to which they must account to that minister is not very clear from the statutes. Thus they are obliged only to take "directions of a general character" from the minister, but it is no where defined how that may be determined, leaving considerable room for discretion.
Ultimately, however, regulatory bodies are all accountable to parliament, where the representatives of the people may be found. Parliament may summon any regulatory body to explain any regulation and its enforcement at any time. This has been increasingly so in the cases of water, electricity and telecommunications lately. The authority of parliament is amply reflected by the procedure for issuing regulations. Thus PURC for example, goes through the following steps to issue new regulations: It first prepares an initial draft of the regulation and sends it to the Attorney General's office for legal drafting. Upon consideration of the draft by the Commission, this is presented to Parliament's select committee of subsidiary legislation. Unless parliament rejects the draft within 21 days, the regulation becomes effective.
Customer/User Participation and Influence
Despite the growing awareness of customer/user rights in Ghana, there is relatively little presence of organized consumer groups throughout the country. Thus, most complaints from users of various services come from individuals. There is provision however for consumers to be represented on the Public Utilities Regulatory Commission and indeed there is a representative of consumers, albeit selected in her own right and not representing any organized consumer group.
The PURC is obliged under the law to seek consumer inputs in arriving at particular rates that may be applied. Its rate setting process involves a public hearing after the filing of proposed rates by a utility and its review by PURC. "When the PURC accepts the filing of the utility company, it shall organize public hearings to give the opportunity to other stakeholders to comment on the proposals. Prior to the public hearing, the utility company shall publish its tariff proposal in the print media. The publication of the proposed rates should be done at least 14 days before the public hearings".
POLICY SETTING
Policies for regulation have evolved over the years as a consequence of specific interest groups championing change in the way business is conducted, as is indeed the case in many places. But these are nit necessarily consumers. Early regulation policies were intended to strengthen the state's position in the economy, while latter policies are largely intended to ostensibly ensure that in the aftermath of the withdrawal of the state no one group dominates the scene. But it is not at all clear how far the state can retrieve into a smaller area in specific sectors. While it has continued to express a commitment to the private sector's role, it has faced major problems in handing over to the private sector significant areas of economic activity. This is amply reflected by the increasing number of policies relating to private sector activity not accompanied any major changes in the size of the sector and its performance.
Regulation and Competition Strategies
One feature of the reforms that Ghana has pursued in the last two decades has been a stated gradual withdrawal of the state from the direct production of goods and services and an attempt to promote the "private sector as the engine of growth". Since the last elections, the slogan has been changed to one of a "golden age of business". Essentially, emphasis has been placed on developing an appropriate enabling environment to foster the expansion of the pri-vate sector. I discuss here the efforts on the decentralization and privatisation fronts as key strategies to foster competition and efficient use of public resources.
The long-term objective for the development of an enabling environment as contained in Ghana Vision 2020 has been "to create an environment in which all sections of society can contribute to a sustained and accelerated rate of economic and social development over the long haul".
The areas of concentration have included universal literacy, awareness of the role of science and technology, support for research and development, effective public administration system, effective co-ordination of development programmes, decentralisation of public service delivery, including fiscal decentralisation, capacity-building for the public agencies, streamlining of the legal framework to support national development, and finally the reduction of reliance on aid.
In the medium-term, a programme of action was developed which focused on decentralisation, governance and the public administration system, capacity-building for private sector development and science and technology for development.
The assessment of the decentralisation programme suggests that significant progress has been made with respect to political decentralisation, planning and revenue sharing, the development of a district treasury system, etc. While significant effort has been made to strengthen district assemblies, there is evidence of continuing difficulty in meeting targets. In the area of public administration, the objectives have been to foster democratic institutions, improve human resource management, improve public policy formulation, co-ordination and management, im- Indeed, a number of activities have been initiated to strengthen the legal, social, administrative environment to enhance investor confidence and private sector development.
The issue of public-private partnerships in the delivery of goods and services has also been given some attention in official pronouncements. It was stated in the medium term plan of the last go vernment that public-private partnerships will underscore most of their development initiatives. There have been a number of developments that already make this an essential and still-growing part of institutional processes in Ghana. An example is cost sharing and costrecovery in the delivery of social and other public services. It is acknowledged by the National Development Pla nning Commission that an effective legal system is also crucial for nurturing a good relationship between the public and private sectors. For the purpose of poverty-reduction, however, an even more crucial institution for mediating the concerns of the public and private sectors would be the district assemblies. Government has indicated that an area of crucial importance in the process of creating jobs, facilitating the development of exports and attracting foreign direct investment will be the development of business partne rships. Strategic partnerships in the development of bus iness will therefore be fostered so long as the exit strategies of the public sector are not harmful to social progress.
Despite these laudable goals, the privatisation experience of Ghana in the 1990s shows how the strategy of involving both the state and the private sector in the economy has worked with difficulty to date 4 . An interesting example is the divestiture attempts with water, electricity and telecommunications. The government first tried several rehabilitation exercises with each of these as full-fledged SOEs in the early 1980s. These included institutional improvements through capacity-building initiatives and decentralization, financial restructuring with the withdrawal of significant subsidies, and finally operational improvements expansion and rehabilitation of infrastructure. In the water sector, for example, tariffs were increased fourteen times up to 1986 with 25% annual rises. Institutional improvements included the adoption of performance contracts for all three sectors in 1989-90. The World Bank has judged that these performance contracts had little effect on the performance of the respective SOEs and it attributed this to low targets that had little reflection on the potential productivity of the enterprises. Having failed with these performance contracts, the government is today contemplating a wider scope for privatisation. Today, in the water sector, there is a re-assessment of the role of the government, a desire to move it away from being an active and exclusive operator to either a partner in the provision of water, or a purchaser of water services or an enabler and regulator. The ambition is to attract substantial capital investments in infrastructure through private equity and contain borrowing for the sector through efficient operation and cost recovery measures.
Institutions, Processes and Actors for Implementing Regulation and Competition Policies
There is a general tendency in the 'new' laws on institutions for regulation to grant the regulatory bodies the authority to enforce or implement their policies/decisions, either on their own or with the assistance of other public agencies. The National Communications Authority (NCA), for example, is given the authority to develop regulations for the sector and implement them through a number of steps. The main function of issuing and withdrawing licenses to communications operators is the most significant tool for ensuring compliance with regulations. This is different from the electricity sector where the license to operate is issued by the The NCA has subsequently issued "arrangements of regulation" in which it basically provides details of policies on regulation. In these arrangements, the first part provides "princ iples applicable to communications industry" and covers such issues as universal coverage, non-discrimination in provision of services, fair competition as well as the obligations of private-use communications operators in the public interest. The regulations for the provision of communications services list the procedure that must be followed fo llowing the receipt of an application for license. Receipt of such an application must be acknowledged within five working days. The NCA may decide to conduct a public hearing on an application for a Class 1 license, but is not required to. But a public hearing and significant public input are required for the renewal of such a license after the publication of an evaluation report. Where the availability of frequency bands is limited in a given area, the authority is obliged to grant licenses by public tender in a manner that must be seen to be open and fair to all. The NCA is the body that must settle all disputes between operators after they have applied for such a settlement, and after this an appeal can be made to the minister in charge of communications if dissatisfied with the determination by the Board of the authority working through a hearing panel.
Under fair competition the regulations provide that an operator who controls a network or facility may not limit access to his/her network for competitors. Similarly, a dominant operator in a geographic market specified in a license "shall not resort to conduct or practices that unfairly disadvantage rival operators or that are calculated to keep out competition". Thus, limiting access to a network or interconnection is not allowed. Neither is the provision of substandard access. Despite these provisions, most mobile phone service operators complain that their difficulties in providing satisfactory services to customers arise because they have substandard access to the network of the large partly privatised public telephone company. This is probably one area in which despite the growth in the number of service providers there is considerable public concern about the low level of competition, reflected in the perceived high prices for the service. Indeed, the issue of mobile phone services and access to the largest phone operator's network remains one of the biggest challenges facing the regulatory body and is seen by many as a test of how effective the new regulatory environment is for fostering competition.
Self-Regulation
The presence of self-regulation appears to have diminished considerably in the last decade Each recognized professional body publishes its conditions for eligibility for membership, which include largely acceptable and relevant minimum academic qualifications for the profession, adequate experience and acceptance of the institutions' codes of ethics and conduct.
The institutions are intended to promote the profession through continuing education and the creation of a level playing field for its members, while securing them against 'unfair competition' from non-members. By regulating the practices of their members they seek to ensure that those members remain 'in good standing' in the eyes of the public and do not bring the profession into disrepute. In a number of such associations, there are standard fees to be charged members for providing professional services. The rationale behind such standard fees is to ensure that level-playing field in which the attraction of a firm is largely on non-price terms. Thus a good architect will attract more clients than a not-so-good one, and that is where differences in income would supposedly emerge.
While some of the professional bodies are widely acknowledged to have successfully regulated their professions, ensuring that most practitioners have been duly licensed/approved by them, and work using standards that are generally accepted as being high, and accepting the caps on rates as binding, this has not been the case for a good number of others. The case of professionals practicing without membership of the relevant professional body is growing, as has been acknowledged by the Association of Recognized Professional Bodies 5 . Even more discouraging is the fact that most of such professionals are employed by the government.
One of the newest areas in which some significant self-regulation is observed is in the opera- But it is considered important that some regulation is in place for them. It may be observed that in the late 1980s, registered susu companies used informal savings collection techniques to mobilise substantial deposits by promising depositors credit after six months of regular deposits. Most of these collapsed due to poor management and inability to meet increasing demand on their liquidity; but some re-emerged under the new NBFI Law as Savings and Loan
Companies. In the mid-1990s, susu clubs emerged as privately-run savings and credit associations. NGOs also moved increasingly into financial activities, with innovations such as the inventory credit scheme of TechnoServe, which enabled farmers to set aside part of their crops during harvest season for credit which could be repaid by selling the crop at a higher price during the off season. In order to self-regulate all of these emerging institutions, the Ghana Microfinance Institutions Network (GHAMFIN) was set up by the various key players in the sector. It has been at the forefront of attempts to set standards and develop training schemes for member institutions. The network also provides guidelines on the setting of interest rates without imposing any on the member institutions. Indeed, what it does is to assist in the development of training programs for the determination of interest rates within an acceptable market framework. It would appear that the urgency attached to self-regulation through a network is in response to the need to attract financial backers to the sector and also help establish credibility for microfinance organizations.
Rationale for Regulatory Instruments and Competition Rules
The main regulatory instruments identified from the new statutes are the application of negotiated price caps for the public utilities (power and water) and licensing for many other economic activities. Licensing and binding settlement of disputes between operators and between customers and operators are the main instruments available to many of the regulators, including those for telecommunications. The competition rules tend to emphasize 'free entry' into the regulated activities by different operators, as seen with the telecommunications and the power sectors.
The statutes tend to suggest that the main rationale for setting caps on rates for the utilities is to ensure that consumers are protected from monopolistic suppliers while investors are not made to think that their interests have been unduly compromised. We discuss later in section 6 an interesting test of the effectiveness of the regulatory instruments in relation to water and electricity following applications to the PURC from the utilities for rate increases this year.
The rationale for obliging unhindered entry into the networks of various service providers by other operators is very much in line with the liberal economic policies, which seek to minimize the number of both state and private monopolies, where possible. The logic behind free entry for operators assumes that the entry costs are not prohibitive and that an increasing number would lead to a reduction in prices. As we indicated earlier, where this was expected to happen most readily has been in telecommunications where indeed the number of mobile operators has increased steadily but prices have risen relatively fast in contrast to other sectors. The very large demand for telephone services in an environment where the infrastructure for telephony is still inadequate ensures that there is ample room for the operators to derive monopoly profits in the segmented markets. The rural and urban markets are quite distinct in structure, further deepening the segmentation that is not addressed under the current cond itions for regulation. In essence the inability of the huge state monopoly in the provision of fixed-line telephones to expand its infrastructure reduces the incentive for mobile operators to invest in further expansion of their services beyond their urban segments of the market. Even worse is the poor access for other firms competing for fixed-line telephone service provision, as exhibited by the exacerbating conflict between Ghana Telecom and Westel Communications. There is a growing perception that the regulator has little effective control over the partly state-owned Ghana Telecom.
Implementation Deficiencies
It would appear that the obvious defect in the implementation of regulation policies is the inadequate attention paid to the enormous information requirements for sound regulation. The notion of regulation suggests that the consumer and the operator of a service have certain basic information about the processes associated with the production of a service or good, and the costs that go with the production and distribution. Following the existence of information asymmetry, a regulator is required to fill that gap between the position of the consumer and operator. Thus, in effect, the regulator is expected to broker information exchange at the negotiation table for the benefit of both the operator and the consumer. But, in many developing countries, the ability of the regulator to acquire such information is severely limited by the fact that there are very few credible sources of such information. There are several examples in Ghana of the poorly resourced Ghana Water Company Limited being the only source of not-so credible information on costs for water production (World Bank 1995) . And the scope of information required is even larger in these poor environments. In effect, the information gap between the consumer and the operator is often too large for the regulator to adequately fill. The current difficulty in preparing guidelines for setting water tariffs is testimony to the difficulty in obtaining useful information on the production and distribution of water.
An illustration of the implementation deficiencies is provided by the current public outrage over the revision of rates for the utilities in Ghana. At the beginning of the year, the Volta River Authority and the Electricity Company requested an increase of about 105% in the enduser tariff for electricity. In July, the PURC decided on a 60% increase with effect from August 2002 and another average 12% increase to take effect in March 2003, taking into account the fact there had been no increase for three years in a high-inflation environment. Similarly for water, the PURC approved a two-step increase of 40% effective from August 2002 and a 12% increase to take effect in March 2003, compared to a request for a 77% increase requested by Ghana Water Company Ltd. In the PURC's view, the fact that the increases were done in stages was a reflection of its efforts to protect consumers from the increases that had to take place in order to cover costs in an efficient manner.
The public uproar that has been generated by the steep increases has led the government to issue statements that suggested that the regulatory body had acted improperly in making the decision to announce increases. While the public questions the basis for such a steep increase, regarding it to be far higher than was required to keep the utility companies running efficiently, and obviously beyond the means of many households, the utility companies have argued that the increases were far less than they required to provide an efficient service. In effect, none of the parties to the negotiation of tariffs is happy with the outcome, even when it
is not obvious what would have been a more satisfactory outcome for the two parties besides their initial positions. The starting positions for the two parties were too far apart for the PURC to effectively bring meaningfully closer. But this is the nature of the problem that regulatory bodies face in an environment riddled with poverty, high-risk investment and poor information quality and quantity.
The government has obviously not helped the situation by suggesting that the decision of the PURC was problematic for it. The basis for questioning the decision was that there had not been adequate consultation between the regulatory agency and the government on the issue.
But it may be argued that the agreed procedures of the Commission for making such decisions involve the participation of government by default, through the mechanism of the 'public hearing'. In addition, government, as the owner of the utilities has every opportunity to influence the rates through the proposals that the utilities submit. The government's comments that followed the announcement could only damage the long-term credibility of the regulatory processes. The current experience shows clearly also the difficult socio-political context within which regulation takes place.
Evaluation, Review and Impact Assessment Mechanisms
The issues of evaluation, review and impact assessment of regulation policies has not featured prominently in the operations of the new regulatory bodies, even though the need to do that is often implied under the statutes. For example, the Energy Commission, is required "to prepare, review and update periodically indicative national plans to ensure that all reasonable demands for energy are met". The commission is also required to develop a comprehensive database for national decision-making on the extent of development and utilization of energy resources available. Similarly, the PURC is required "to conduct studies relating to economy and efficiency of public utilities", while the Ghana Investments Promotion Centre is enjoined to "evaluate the impact of the Centre on investments in the country and recommend appropriate changes where ne cessary".
The various regulatory bodies have indicated that they are in the process of setting up and equipping appropriate research departments that will undertake these functions, either by themselves, or through consultants. The PURC, for example, currently carries out the function of research through its Bureau of Technical Operations and Rate Economics, which has the function of monitoring the performance of the utilities, among other functions. While the unit is acknowledged to suffer obvious capacity problems, it has nevertheless carried out some review activities that have been applied in the revision of rates for the utilities. Its annual reports have included sections that deal with the financial impact of tariffs on utility companies as well as the impact of tariffs on energy-intensive industries. The review of the impact on energy-using industries was to look at the effect of the rise in utility rates on their own prices and on their profitability. They have also commissioned independent studies on the socio-economic impact of water rates on different households.
METAPOLICY
It is important to re-emphasise the point that most of the reform of regulation and competition has taken place as a spin-off from the economic and political reforms that Ghana has been attempting for the better part of the last two decades. While the donors that encouraged less public sector involvement in the economy also encouraged greater regulation in order to increase competition, the forms that regulation was supposed to take were seldom agreed upon.
Hence the difficulties associated with the water and electricity sector reforms.
The cur rent wave of setting up regulatory bodies is a consequence of the 1992 constitution, which requires that government create independent oversight bodies for the preservation and optimal use of natural resources. In effect, the regulatory bodies that one finds are mandated by the constitution. Under this arrangement, the relevant ministries of government table proposals in parliament for the passing of laws that establish the regulatory institutions. For subsequent changes to those laws to affect the functioning of the age ncies, the regulatory body may seek any such amendments by having them sponsored on the floor of parliament by the relevant ministers, where the law so requires. In other cases, any lobby group may seek to introduce reforms by finding appropriate and interested sponsors in the legislature. Indeed, all the current legislation on regulation and competition have been introduced by government agencies through sector ministries. There is as yet no other specialized system for formulating and delivering regulatory and competition reform.
It is important to point out that with a growing civil society, the number of initiatives from outside of government to introduce regulation is seen to be increasing. Indeed a major feature of life in Ghana in the last decade has been the organization of workshops, conferences and seminars intended to bring different actors in the provision of social and other public services together. Such gatherings have become major tools for promoting the adoption of new regula-
tions. An example of such initiative is seen with many of the initiatives on the environment where many NGOs have led sustained campaigns for changes. The next section discusses at length further involvement of civil society organizations in the drive to pursue the public interest in the delivery of good and services.
POLITICAL, SOCIAL AND EXTERNAL INFLUENCES Organized Interests
The political climate in Ghana today is certainly much more conducive to the organisation of pressure groups. The situation has improved steadily since 1992 when the fourth republic was introduced after many years of authoritarian rule. There is no doubt about the fact that the existence of democratic governance structures imposes some pressure on governments to pursue increasingly the public interest. The number of opposition parliamentarians who raise questions on the floor of parliament in search of probity and accountability has risen steadily.
While such questioning does not necessarily lead to action about the economic activity under scrutiny, they are generally acknowledged to put public institutions on their toes. Parliament certainly has the authority to invite regulatory agencies to explain any situation within their purview, and the go vernor of the central bank has on occasion been invited to explain issues relating to the bank's regulatory functions. The standing committees are being used increasingly to discuss regulatory issues with regulatory agencies, but these are not necessarily public.
The last few years have also seen the emergence of the National Association of Consumers.
While the association has been in existence since ….. it is not a widely known body. It recently came into prominence when it voiced its rejection of the new tariffs decided by the PURC for electricity and water. It had earlier made submissions to the PURC regarding the proposals it received from the two utility companies and campaigned steadily for a much lower rise in the tariffs than was decided by the PURC. The National Association of Consumers does not have any formal roles within the regulatory system.
Another interesting development of the more liberal economic and political environment is the emergence of independent think tanks that exert some pressure on government and other public institut ions. In furtherance of its objectives, CEPIL has put in place a project on mining and timber intended to offset the negative outcomes of expanding mining and timber activities following investment incentives offered to foreign firms. They argue that over 200 foreign and local exploration companies are currently searching for gold in Ghana, with the result that nearly 30% of the country's land surface area, which covers all known prospective grounds for minerals including at least 2% of the country's dwindling fo rest reserves have been licensed to various mining companies for mineral prospecting. The environmental damage is judged to be significant.
They observe further that, "Notwithstanding (its) constitutional obligation, the Environmental Protection Agency (EPA) which is charged with taking measures aimed at protecting the national environment is yet to prosecute a single mining company for the spate of environmental pollution that has hit mining communities nation-wide. They also suggest that environmental pollution by mining companies has given rise to conflicts between them and the local communities within which they operate where the main areas of conflict include, land user rights, resistance to relocation/resettlement schemes for communities affected by mining projects, disagreement/lack of consensus over compensation for local infrastructure, land and crops affected by mining projects, pollution of communities' water sources, and destruction of cultural sites, etc.
As a result, CEPIL is attempting to build a legal support network that will assist communities and individuals whose rights are violated by powerful actors. CEPIL sees mining as its entry ?? Assist to build local para-legal capacity on basic items of the country's mineral and mining laws, National guidelines on Mining and the Environment and the basic requirements of an Environmental Impact Assessment CEPIL has indicated that it will put pressure on regulatory agencies to ensure that they operate more effectively in the public interest. As part of the campaign to reduce the environmental problems affecting mining communities, CEPIL draws attention to a comprehensive study on the subject carried out by the Third World Network (TWN) Africa Secretariat, an institution it is strongly linked to. A report emanating from the study has been the basis of environmental and social hearings in which many stakeholders, including the World Bank, have participated.
There are a number of economic groups that show interest in the regulatory environment. It is interesting that despite the active participation of the consumer interest groups in the setting of rates by the PURC, these groups have come out strongly criticising the recent tariffs for water and electricity. While it is obvious that they reflect the genuine concerns of the majority of members, it is not equally obvious that the groups are adequately organised to discuss the issues of regulation and how these affect their membership. In effect the contributions of those who represent consumers at the regulatory agencies tend to reflect more the individual preferences or positions than those of organized groups. The Ghana Chamber of Mines has emphasized the cost difficulties that the latest tariffs will impose on mining. While this is certainly the case, it does not however reflect the concerns of sma ll-scale or informal miners whose operations are largely illegal on account of the nature of the regulations on mining activity and do not have access to the Chamber of Mines.
Alongside the growing organised interests in regulatory matters, it is important to acknowledge the similar rapid growth in the less organised parts of civil society. With the increase in access to communications facilities, has come a surge in the numbers of people expressing a public concern about the performance of various institutions. On any day of the week, it is highly likely that there will be several calls to radio stations to complain about water services, electricity services and telecommunications services in particular areas. In some of the programmes, hosts invite the affected service providers to respond to the queries of the callers on air. This trend certainly puts pressure on the utility companies to respond to consumer complaints to avoid being embarrassed. But there is no fo rmalised structure for getting the utility companies to respond to these complaints, besides that provided by the PURC.
Role of External Agencies
The role that donors have played in shaping the economy of Ghana in the last two decades cannot be over-emphasised. Aryeetey and Cox (1997) and Aryeetey and O'Connell (2002) have argued that most of the significant growth that Ghana has seen since economic reforms began can be linked to policy reforms that have taken place. But those policy reforms would not have been easy or even possible without aid, which came with significant conditionality.
Indeed, a major reform requirement was the privatisation of state-owned enterprises, and the creation of the necessary regulatory arrangements. The role that donors have played in this regard has had two dimensio ns, first ensuring the development of a new management practice of regulating economic agents, and secondly imposing regulatory approaches that are not necessarily intended to solve the structural problems facing the economic agents as they operate in a poorly developed economic and political environment.
With regard to the first dimension of helping to entrench a new form of regulation, it is important to underscore the fact that not only did donors require that regulation of private economic agents accompany the greater involvement of the private sector, they also partly financed the creation of many of the regulatory bodies. In the reforms of the financial sector, focus on regulation and supervision of banks saw the World Bank and other bilateral donors provide Ghana with significant technical advice. Consultants from the World Bank reviewed management structure, staffing, training and compensation issues for all the state owned banks.
The Banking Law was amended to require that each bank be examined at least once a year.
Regulation was extended to semi-formal financial institutions through the Rules and Regulations and Control Measures for the Establishment and Supervision of Savings and Loan Companies
issued by the Bank of Ghana in 1990. Standard account ing and auditing principles were introduced with assistance from the World Bank. But these changes to the regulatory environment did not focus on how regulation could be used to generate incentives for banks to seek out marginal borrowers in highly segmented market through inter-linkages among different operators.
For the public utilities, the major rehabilitation and restructuring exercises pursued since the mid-1980s have all been carried out with support from the World Bank. The Bank initially assisted the government in the 1980s to enter into performance contracts with Ghana Water
Company Ltd, Electricity Company Ltd and Ghana Telecom. By its own reckoning the contracts with public managers were fraught with several problems which made outcomes not always satisfactory.
Currently, with the establishment of the PURC, donors continue to play a major role in its operations. The World Bank, USAID and DfID have been the major sponsors of its institutional development as well as the development of its programmes. The World Bank has provided technical support through consultants in the setting of electricity tariffs as well as financial support for the Commission. DfID has supported the Commission's work by sponsoring study tours of UK regulatory agencies for water and electricity. Similarly, USAID has sponsored a tariff study to assist the PURC through a consulting firm, and supported study tours of power and water regulatory agencies in a number of states in the US. In sum, the donor influence in getting regulation to occur has been significant.
SUMMARY AND CONCLUSIONS
The regulation of economic activity, particularly of the use of natural resources, has been accelerated in the last decade. This has been an outcome of the economic and political reform processes that the nation has experienced. While the drive to reform the economic and political development processes may have had some domestic impetus, the active involvement of external agencies ensured that fairly standard approaches to reform and governance have been deployed, hence the approach to regulation. These generally pay relatively little attention to structural issues, focusing largely on policy reforms.
New independent institutions have been created that draw their mandate directly from a new cons titution. The institutions may or may not be subject to limited controls from government ministers. While authorised to carry out standard regulatory functions in order to protect the public interest and promote fair competition in the use of resources, they do suffer enormous logistical difficulties as a result of the limited funding that they receive from government.
The limited financial support makes it difficult for them to attract and hire key technical personnel for the development of enforceable standards. Also, while the political environment has improved considerably and is generally supportive of sound regulation, indiscretions by public officials sometimes undermine the credibility of regulatory agencies.
But by far the most significant structural constraint of the new regulatory agencies remains the wide information gap existing between providers of services and the users of those services. The information gap is engendered by the poverty of the users of services and the 'inappropriateness' of the technology used by the service providers, and the absence of a common ground for determining what the most suitable approach to production and delivery should be. When service providers use technology that is well beyond the means of the majority of the users of the service, the regulator's task of setting tariffs becomes extremely difficult to carry out meaningfully.
The gradual growth of civil society initiatives has been quite supportive of the development of a new culture for regulation. These initiatives seek to move government away from what is perceived as a regulation culture that only entrenches powerful groups against smaller less powerful groups in the exploitation of national resources. Public interest issues are being pushed forward much more forcefully in relation to regulation than has hitherto been the case. While consumer groups are not very visible in this cause, organized non-profit organizations are seen to be actively influencing new legislations for regulation, particularly those relating to environmental causes.
In sum, the regulation institutions of Ghana are still in the early phase of their development and have become a part of a new culture in Ghana that supports private particip ation that could be competitive. As their logistical problems are dealt with over time, and as greater attention is paid to narrowing the information gap between service providers and consumers, regulation is bound to have greater positive impact on achieving competition.
